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PROCEEDI NGS
(11:10 a. m)

CHI EF JUSTI CE REHNQUI ST: We'l |l hear argunent
now i n Number 02-575, Nike, Inc. versus Marc Kasky.

M. Tribe.

ORAL ARGUMENT OF LAURENCE H. TRI BE
ON BEHALF OF THE PETI TI ONERS

MR. TRIBE: M. Chief Justice, and nay it please
t he Court:

In the m d-1990s there was, of course, an
i ntense debate on the pros and cons of gl obalization, and
of the inpact of conpanies |like Ni ke on workers in the
Third World, where Ni ke contracted out nuch of its
production to sone 900 factories in 51 countries with over
600, 000 enpl oyees.

Now, the critics, many from pro-|abor groups,
denounced Ni ke as the chief exenplar of the evils of
gl obal i zati on, arguing that Ni ke was sinply shifting
production to places where it could exploit the workforce
and act in ways that were illegal and i moral, and the
critics took much of their docunmentation fromthe nedia.

Of course, Ni ke disagreed, using the sane nmedia
venues as the critics had used to docunment what it thought
were the connections between its presence and activities

in countries |like South Korea and Vi et nam and t he
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devel opnent of technol ogical expertise in those countries,
as well as the expansion of job opportunities there, and
al so arguing that it had put in place significant

saf eguar ds agai nst abuse.

The products were nentioned only in response to
peopl e who said, well, |ook, this product is nade in
such-and-such country and it's exploitative, and Ni ke
woul d have a press release, or it -- sonetines it would be
an op ed saying no, you've got the wong country, this
product is made in such-and-such other place. These were
letters to the editor, panphlets. It was on the Internet,
correspondence.

As you m ght expect, the critics tal ked back.
There was a lively political dialogue about the realities
of the Third World and Nike's role init, alittle hard to
separate the two, when, as the dissenter below, one of the
di ssenters bel ow said Ni ke had becone the poster child for
the evils, supposedly, of globalization, so not
surprisingly the debate was inconcl usive.

The surprise cane when the story took an unusua
turn, unusual at least in our system of Governnment. One
of the Nike critics, Marc Kasky, asked the California
courts to endorse his view and to hold that the statements
t hat Ni ke was putting out were false or were m sl eadi ng.

He i nvoked California' s unfair conpetition |law and the
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fal se advertising law that it included, which gives anyone
standing, so M. Kasky certainly qualified, to sue another
person or corporation, here Nike and its officers, for
maki ng any statement in a newspaper or other publication
such, it goes on to say, or any advertising device,

i ncludi ng over the Internet, concerning any circunstance
or matter of fact connected with anything the speaker
intends to sell if the statement is untrue or m sl eading,
and the California Suprene Court has read that to cover
anything that m ght m slead the public.

The plaintiff, enpowered to sue by the Business
and Professions Code 17204 on behalf of, quote, the
general public, unquote, did not, under California
deci sional law, have to allege or prove falsity -- it
could be an onm ssion that made sonmething m sleading -- he
didn't have to allege or prove reliance by or injury to
anyone, or any particular |level of fault. An inadvertent
om ssion will suffice under the Day deci sion.

QUESTION:  Well, certainly sone om ssions, even
t hough not technically false, could be false in their --
in what they convey.

MR. TRIBE: Certainly, M. Chief Justice, and,
in fact, one of the suggestions made by the California
Suprenme Court for how a conpany could engage in this

debate wi thout any problemis sinply omt all the facts
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that m ght connect it to the situation, and that kind of
om ssion, it would be certainly alleged, would be

m sl eadi ng, so the only solution that Ni ke is given is,
talk in vague generalities.

| don't deny, M. Chief Justice, that there can
be cases and there can even be fraud cases, though it's
hard, given the pleading requirenments of the fraud tort,
that do rest on om ssions, but I'mjust suggesting how --
how capaci ous -- how capacious this is.

The relief that is avail able and was requested
by M. Kasky includes, and I don't think we should forget
the i nportance of this, an adjudication that the defendant
is guilty of an unlawful business practice, and in Nike's
case that would be no small matter. | mean, it would be
said you're guilty of exploiting wonen and children in the
Third World, guilty as charged, and not being honest about
it, a scarlet letter nore daming than the | abel of
Nati onal Labor Rel ations Act violator that this Court a
year ago in B&K versus NLRB treated as so grave a blot on
the reputation of a conpany that it nustn't be inposed for
activity within the First Amendnent zone w thout giving
t he defendant significant |eeway.

Secondly, there is available a court-ordered
i njunction both prohibitory and mandatory in one case

involving the Alta-Dena Dairy in California under this
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statute. The Consuners Union of the United States brought
the suit as a Private Attorney General against a dairy

t hat had been putting out its products of raw m |k saying
they were just as nutritious and healthy as pasteurized
mlk, and the remedy was a 10-year mandate of corrective
speech, as it were, corrective education.

QUESTION: To -- to nake themrealize that raw
m | k was not as good as pasteurized m |l k?

MR. TRIBE: Well, | guess to make sone people --
this -- that's what the statute says, that sone people
m ght have been m sled. Needless to say, the kind of show
trial that would be involved in this case is a |lot nore
expensive than that one.

That case, by the way, took 54 days to try,

44 wi tnesses, there were 40,000 pages of exhibits, at the
end a restitutionary order of $100,000 was given, and in
that case the Attorney Ceneral joined the suit, he
collected the restitution --

QUESTION: Do -- do we have a case in which we
say that a -- a civil schenme -- | -- | suppose there are
sone crimnal remedies here, but let's just think about
this as a civil schene, that a civil schene of this type
is so burdensonme, so extensive that it chills speech and
is therefore invalid? | -- 1 --

MR. TRIBE: Well, | suppose Bantam Books --
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QUESTION: We -- we have plenty of crimna
cases that the crimnal |aws are either vague or overly
broad and that they chill speech. What about in the civil
cont ext ?

MR. TRIBE: | think Bantam Books cones to m nd.

QUESTI ON:  Yes.

MR. TRIBE: And there it was less than this, it
was sinply you were on a list of books. It seens to ne
that the Court in the National Labor Relations Act context
itself took the position in B& that chilling effect was
i nportant, and what about defamation?

I mean, the central nmeaning of New York Tines v.
Sullivan and Gertz and, you know, and Tinme v. H Il is that
even when you have soneone who is harmed, reputational
harm concrete harm so that the regul ation of speech is
sinply ancillary to vindicating tangi ble interest, even
there the chilling effect is so great that even though
there's no positive value in false statements you have to
put a burden -- it's a matter of public interest.

QUESTION:  You woul d have to say that this
conpl aint and the adjudicatory systemit w shed to invoke
chills speech, therefore the conplaint nust be dism ssed.
| mean, is that the remedy you're --

MR. TRIBE: Well, essentially that's right,

t hat --
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QUESTION: Well, M. Tribe, this --

MR. TRIBE: ~-- this trial itself is
illegitimte.
QUESTION: -- this -- but this Court has said

t hat even though commercial speech concerns a public
issue, it's still comrercial speech --

MR. TRIBE: Yes.

QUESTION: -- and we've applied a different test
to comerci al speech.

MR. TRIBE: Yes, Justice O Connor

QUESTION: We said that in Central Hudson, we
said that in Bol ger.

MR. TRIBE: Yes.

QUESTI ON:  How do you di stinguish those?

MR. TRIBE: Well, let ne say two things, Justice
O Connor. First of all the Court has never said that the
Constitution and its First Amendnment are wholly invisible
to commercial speech, that is, if you're going after
commercial harms, then there's a | ower standard for
commerci al speech, the four-part Central Hudson test.
Di scovery Network made clear that if you're comng at it
froma different angle, comrercial speech is just as good
as anyt hi ng el se.

R A V., | think, dispelled the notion that the

Constitution has these blind spots and, indeed, the whole
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approach of the Court bel ow and of M. Kasky was, we don't
even have to deal with your First Anmendnment argunents --

QUESTION: Well, do you -- you take the view
t hat --

MR. TRIBE: -- because it's m sleading
commer ci al speech.

QUESTION: -- none of the things alleged in the
conpl aint neet the commercial speech test set out in
Central Hudson?

MR. TRIBE: Actually, we --

QUESTI ON: Not one of thent

MR. TRIBE: That's right, Justice O Connor, we

don't think any of them do, but even if they did, this

scheme - -

QUESTI ON: What part do they take?

MR. TRIBE: Well, actually, they don't cone
close in general, and I think the best way to illustrate

that is to ook not at the various verbal fornulas that
have been used by this Court in terns of whether it's
advertising format, whether it's -- in one case | think
Justice Stevens tal ked about sonething being
transaction-driven, but | ook at the exanple that this
court gave in Central Hudson when it was addressing the
question, when we allow greater regul ation of speech that

is closely connected with the Government's power to
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regul ate comrercial transactions we're not in any way
l[imting your ability directly to comment.

The exanpl e that was given was the panphlet from
the Con Ed case. That was an exanple of direct comrent,
and you | ook at the panphlet which was in the joint
appendix in -- in that case, and it turns out the panphlet
is a detailed set of statements about why nucl ear power is
safer, better, cheaper, better for our independence, and
you know what, Con Ed had a nucl ear power plant, Indian
Point, they clearly had an econom c interest in pronoting
that view, and that's the closest any of these statenents
by Ni ke conme --

QUESTION:  No, no, but there's another -- think
in your mind of two docunments. Docunent 1 is the letter
that Ni ke sent to the -- the athletic managers.

MR. TRI BE: Yes.

QUESTION:  And then put that side by side with
t he docunent in the Bol ger case, and --

MR. TRI BE: Yes.

QUESTION: -- that's the -- the discussion of
vener eal disease.

MR. TRIBE: Ri ght.

QUESTI ON: Now, what -- now, | -- you have to
wite an opinion, let's say --

MR. TRIBE: Yes.
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QUESTION: -- that says the difference between
t hese is?

MR. TRIBE: |Is that the letter to the university
presidents and to the athletic departnents of these
universities, which is Exhibit R at page 190 of the
| odgi ng, is an extended argunent about why the clains
agai nst Ni ke are unfounded. It is not in any of its -- it
doesn't have Air Jordans on it --

QUESTION:  And then the |letter about the --

MR. TRIBE: -- the way Trojan condons were --
condons were at the end of that --

QUESTI ON:  Yes.

MR. TRIBE: -- subm ssion, and in the Bol ger
case again, | think if | were witing such an opinion |
woul d say, in Bolger we again reiterated the fornula that
had been used in Central Hudson and gave as an exanpl e of
sonet hi ng that was not commerci al speech the pronotional
pamphlet. That -- that was sent to sone -- you know who
it was sent to? It was sent only to the custoners of
Con Ed. It was an insert in the bills, so there's no
doubt that that was speech that had as its audi ence only
t hose peopl e who purchased from Con Ed, whereas in this
case, these guys are not direct purchasers, and noreover,
and | think decisively, that's the closest that anything

in this case cones to commercial speech
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QUESTION: And as long as we're witing
di stinctions --

MR. TRI BE: Yes. | think --

QUESTION: -- howdo | wite this distinction?

MR. TRIBE: Well --

QUESTION: The FTC -- sorry, if you're not
finished.

MR. TRIBE: I'msorry. | was only going to add
that M. Kasky, even though he has standing to do a great
deal --

QUESTI ON:  Yes.

MR. TRIBE: -- does not have standing to sue on
behal f of the athletic directors, it turns out, because
the California courts in the Rosenbluth case in 2002 said
that this is a | aw where you're supposed to represent the
public, not sophisticated organi zations, because they
m ght have their own interests, so to the closest this
case cCOnmes --

QUESTION: Is it supposed to be like the
Attorney General, M. Tribe --

QUESTION: But M. Tribe, as | understand it --

MR. TRIBE: |'m sorry.

QUESTION: This sets up a Private Attorney
Ceneral so this -- M. Kasky is representing the public,

but you've been tal king about the great breadth of this
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statute, and | understand all that, but where -- at just
the threshold, the cases were thrown out in the | ower
courts because they said there's no circunstances, there's
not hi ng you can narrow this conplaint down to, not one

pi ece of literature.

MR. TRIBE: Yes, it's --

QUESTI ON:  Not hing, not one, and the -- the
problemw th this case is that it conmes to us at such a
prelimnary stage. There's been nothing like a trial,
there's been no narrow ng of anything, so am|l right in
t hi nking that to prevail you would have to show that none
of these, that there's not one that would survive past a
notion to dism ss?

MR. TRIBE: No, Justice Gnsburg, | think that's
not right, because what the court of appeals said in this
case -- and its opinion | think nmerits reading. |It's at
| east as good as the dissents in the California Suprenme
Court .

What it said was, not that we can't pick and
choose somewhere in this pile of scattered material, as it
described it, sonmething that under a different schene
m ght be perm ssible. Wat we hold is inpermssible is
maki ng the courts pawns in a public debate and havi ng what
amounts to -- they didn't use the phrase, show trial, but

essentially they were saying a trial in which you, in
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effect, put on trial such a |arge and massive question and
hopel ess m x of fact and opinion as the inmpact on the
Third World of this |arge conpany.

Now - -

QUESTION: What's -- what is your best reason
for saying this is a showtrial? 1In other words, you want
a new category, and | had thought your best reason was,
and -- and | want to know whether you agree with ne or
whet her there's sonething better --

MR. TRI BE: Yes.

QUESTION: | thought your best reason was that
there is no, no need for any allegation and in fact no
al l egation that anyone anong the plaintiffs or anmong
the -- the class on behalf of which they sue, the public,
was injured in any denonstrable way. |Is that the point?

MR. TRIBE: That --

QUESTION: Is that what the show trial thing --

MR. TRIBE: That's probably the single strongest
point, and let nme connect it with a broader thene, because
in Discovery Network, when this Court tal ked about the
fact that commercial speech is a category that's rel evant
when you're going after commercial harm in a sense to
protect consuners fromfraud or one kind or another, in
the reputation area it is again not speech alone you're

going after. You're trying to vindicate certain interests
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in not being harmed. You have to have sonmeone whose
reputation is harned.

QUESTI ON:  Suppose a California regul atory
agency signed its nane as the plaintiff to this -- to this
conpl ai nt.

MR. TRIBE: Well, | think sinmply adding a nane
woul dn't necessarily solve the problem The Attorney
CGeneral of California put his arm around the Consuner's
Union in the Alta-Dena case, but in this case you need
a--

QUESTION:  No, no, but -- but we have -- we have
sone cases, |like the Egg Conmm ssion case and so forth --

MR. TRIBE: Right.

QUESTION: -- where the FTC or the FDA --

MR. TRIBE: Right.

QUESTION: -- has |, think, a certain standing.
It doesn't have to show injury to itself.

MR. TRIBE: That's right, but it does have to
show, the statutes are witten to require it to show that
there is an area of legitimte regulatory concern.
Consuners m ght be fooled into believing, by the Egg
Nutrition Council, that chol esterol is good for your
heart, and they're trying to protect them

QUESTION:  Well, you know what we're -- you know

what we're going to hear next, that the Californians are
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very interested in this.

MR. TRIBE: Well, first of all, if they're very
interested they can do a nunmber of things. They can pass
sonething like -- Congress passed the Dol phin Protection
Act saying, if you really care about dol phins, then
whenever a can of tuna is sold, it can't use the phrase,
dol phin-friendly, unless certain things are net.
California did this with ozone at one point and then it
repeal ed the ozone-friendly | aw

But giving a conpany an idea of what it has to
di scl ose and what the issues are going to be is very
different fromsaying, well, here we are, we're sitting
here and waiting until sonmebody --

QUESTION:  And again -- and again, your best
case for this is Bantam Books, or --

MR. TRIBE: Well, | -- no, | think the
defamation |line of cases is even better, because at a
m ni mum t hey show that you have to have someone who's
harmed, and you have to have deli berate or reckless
fal sehood. Imagine a |aw --

QUESTION: Why isn't -- why isn't it -- going
back to Justice Kennedy's question, why shouldn't it be
sufficient to say that when it is the State rather than
any citizen, self-selected, who brings this suit, we would

at | east depend upon sone State --
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MR. TRI BE: Yes.

QUESTION: -- political responsibility --

MR. TRI BE: Yes.

QUESTION: -- and accountability as -- as our --
our safeguard, and we would let that go forward because we
don't think there's enough risk of inproper chilling?

The distinction is, when anybody can walk in --

MR. TRIBE: Right.

QUESTION: -- there's no accountability. Wy
isn't that the line to draw?

MR. TRIBE: Well, it seens to nme, Justice
Souter, that's a line enough to reverse this decision, but
et me just imgine --

QUESTI ON:  Why, when it wasn't raised bel ow?

One of the problenms is, if you were going to take out this
Private Attorney General, you would be saying this statute
is unconstitutional, pro tonto. That wasn't argued bel ow.
It didn't surface '"til this Court.

MR. TRIBE: It was. It was, Justice G nsburg.
On pages 12 to 14 of our reply brief we detailed the
sequence, and if you |l ook back at the briefs in the
California Supreme Court the argunents, all of the First
Amendnent argunents were nmade, but they didn't get to
first base in that court because it said, hey, m sl eading

commerci al speech gets no protection.
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QUESTI ON:  Where was the notice --

MR. TRIBE: | was going to give an exanple --

QUESTI ON:  Where was the notice to the
California Attorney General that the statute was being,
the constitutionality of that statute was being attacked
with regard to the Private Attorney General here?

MR. TRIBE: It was only as applied, Justice
G nsburg. That is, it does not suggest -- these | aws have
been on the books since the '30s, and we're not suggesting
that they have to be scrapped. [It's the innovative --

QUESTION: | thought that -- that Justice
Souter's question to you was --

MR. TRI BE: Yes.

QUESTI ON: - isn't what infects these | aws,
that -- that you are allow ng a chanpion --

MR. TRIBE: Yes.

QUESTION:  -- who has no public accountability,
and it doesn't -- | don't see how that cones to be an
as-applied chal |l enge.

MR. TRIBE: Well, Justice G nsburg, it's an
as-applied chal l enge, because these |laws, if applied only
in cases where harmis alleged and where a court says, to
solve the problemwe' ' re going to require that it be

proved, that is, it would be the California courts that

woul d have to redesign the systemto fix it, wouldn't be
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unconsti tutional .

| wanted to get --

QUESTION: | thought that the question that was
put to you is, isn't this statute infirmin every instance
where you have a Private Attorney General ?

MR. TRIBE: Who alleges no harm and --

QUESTION: Well, that's what the statute says.

MR. TRIBE: Well, | think it has to be -- | --
think it probably is, but I think that the reason that
it's not cured, although | agree very nuch with the
position the Solicitor General takes that that's the
deepest disease, even if it's taken out, imgine a | aw
that said, if you utter a defamatory statenent that is
knowi ngly false, we're going to inpose a gag order. Even
if the Attorney General adm nistered it, you'd need to
have a possible victim

| nmean, if sonmeone says bad things about WIIliam
Shakespeare, and the State of California decides that it
is going to have a general, floating power to correct
speech not connected with the regulatory responsibilities
of any agency like the FTC or the -- or the SEC, but a
free-floating power to correct speech, we think that would
be constitutionally infirm but in this case, in any
event, it doesn't cone close to comercial speech.

QUESTION: |Is your position that, as |

20
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understand it, that even if this action were brought by
a -- a public agency it would still be inperm ssible?

MR. TRIBE: In -- in this forum where the
public agency didn't need to allege, was not adm nistering
a reqgulatory programto protect people, | -- 1 think --

QUESTION:  Would you say the same thing if, that
it would be also inpernissible for a public agency to
i nvestigate to determ ne whether or not the statenents
were true or false?

MR. TRIBE: To have an investigation, no. |
think that the freedom of speech includes the freedomto
have public as well as private debate. That's what this
i s about.

QUESTION: So that you -- you would agree a
public agency could investigate the charges here to
determ ne whether they are true or false. Could a -- in a
private action, could a private party engage in discovery
to find out whether they were true or false?

MR. TRIBE: Well, of course, in this case
di scovery is the name of the gane, it would becone a
massi ve thing.

QUESTI ON:  Yes.

MR. TRIBE: | think that if we are right that
this action dies aborning, if it's like the statute in

Cox v. Cohn itself, where it was sinply an inperm ssible
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thing, and where no trial would cure the problem then you
don't get to that difficulty, but if it's a legitimte
trial, if the |aw were redesigned, very broad di scovery

m ght be perm ssi bl e.

I"'ma little worried about reserving sonme tine,
but I -- 1 don't want to |leave you in md-air --

QUESTION:  You -- You'd better reserve now, or
you won't have any to reserve.

MR. TRIBE: | will do just that, M. Chief
Justice. Thank you.

QUESTI ON:  Very wel | .

General O son.

ORAL ARGUMENT OF THEODORE B. OLSON
ON BEHALF OF THE UNI TED STATES, AS AM CUS CURI AE,
SUPPORTI NG THE PETI TI ONERS

GENERAL OLSON: M. Chief Justice, and may it
pl ease the Court:

California has transferred its governnent al
authority to regul ate marketpl ace conmuni cati ons to anyone
and everyone who possesses the price of the filing fee.
Unel ect ed, unaccountabl e private enforcers, uninhibited by
est abl i shed notions of concrete harm or public duty, have
t he power to advance their own agendas or personal
i deol ogi cal battles by | aunching conpl ex, burdensonme, and

expensive litigation. The in terroremeffect and

2

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N oo o b~ w N P

e S S e e e
o o0 A W N B O

17
18
19
20
21
22
23
24
25

potential for abuse is difficult to overstate.

This case can and should, we submt, be
eval uated according to the neans used to regul ate speech
in California, not the content of that speech. The Court
and several of the Justices on this Court have explicitly
and repeatedly acknow edged that it is exceedingly
difficult, if not inpossible, to draw bright |ines that
segregate market pl ace speech according to its content into
two separate, nutually exclusive hem spheres, commercia
and not commercial. These issues arise in an infinite
array of contexts. The speakers are inmaginative and
creative, and rigid, permanent, constitutional
categorization is neither advisable nor necessary.

I f the commercial -noncommercial dichotony is
enpl oyed in this case, and in others, either alternative
has undesirabl e consequences. Val uabl e narket pl ace
speech -- and this Court has repeatedly stressed that
speech in the marketplace of comerce is valuable. It's
val uable to consuners, but either it becones
noncomrercial, making it difficult for Government to
regulate to protect the integrity of the marketplace, or
it then is characterized as comrercial, which can open the
day -- open the way to regimes such as California' s, where
anyone with a whimor a grievance and a filing fee can

becone a Governnment-Ilicensed censor
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QUESTI ON:  General O son, do you think that
Congress would be able to authorize a scheme of Private
Attorney General, for instance, to enforce SEC
regul ati ons?

GENERAL OLSON: Yes, Justice O Connor, with
respect to concrete harmwith respect to specific
i ndividuals. First place, Article Il would require that,
that there actually be concrete harm an individual
participating in a transaction. This Court has held with
respect to 10(b)(5) -- Rule 10(b)(5), for exanple, that
there nust be a buyer or seller of securities.

QUESTION:  What will happen is, they'Il find in
5 m nutes sonebody who bought some N ke shoes who feels
t he sane way, you know, so you'll just have this exact
suit with a different plaintiff, possibly, or maybe
M. Kasky once bought sonme, for all |I know, and -- and so
that isn't really going to help, is it?

GENERAL OLSON: Yes, it is, Justice Breyer. It
wll limt -- first of all it will limt the regul ation of
mar ket pl ace speech to the traditional patterns and the
regi mes that have existed --

QUESTI ON:  Okay, so in your view, if M. Kasky
has bought sonme shoes and is prepared to say, you know, if
| hadn't believed their ad and hadn't been deceived, |

never woul d have bought them --
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GENERAL OLSON: Yes.

QUESTION:  -- we can go right ahead with this
suit?

GENERAL OLSON: If -- well, if -- there are
ot her problenms with the California statute in ternms of its
breadth and its vagueness and things of that nature, but
the principal problemthat we're tal king about here, which
avoi ds the problem of saying that everything is either
commercial or noncommercial, is that traditionally, for
hundreds of years, the -- the private individual who has
suffered that injury has been able to bring an action.

QUESTION: And | -- | accept that. [I'm-- you
pointed to evils of both the other positions, but the
problemthat |'mhaving with the third set of evils, which
| think Justice O Connor expressed --

QUESTI ON:  Yes.

QUESTION: -- is, imgine an ad -- it's really
an ad, and it says, our refrigerators are ozone-friendly.
The penguins |l ove them all right.

(Laughter.)

QUESTION:  And now it turns out they have the
wor st chemical in there anybody's ever heard of. It's
going to destroy the ozone layer. They're lying through
their teeth, all right.

Now, that ad, | take it either the FTC or a
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private person could proceed against. | would think so.

GENERAL OLSON: Yes.

QUESTION: If the answer's yes, then we have the
problem which | was going to ask M. Tribe, and I -- |
need t hinking on this, how do you draw a |ine? How do you
draw a line between, this commercial is not a conmerci al
it's a letter sent to the marketing directors -- | think
that's their best one -- and ny penguin-friendly ozone
commercial? How do we draw that line legally, and you're
doing it a third way, but how do we stop the private AG
Congress having the right to give the private AG the power

to go after ny penguins?

GENERAL OLSON: Well, in the first place,
there -- there is the Article Il requirenment of actual,
concrete harm suffered by an individual. There are

hundreds of years of common law tradition with respect to
allowing an individual who is the -- who has received in
sone way a material m srepresentation of fact, which your
guestion presupposes, that -- that causes justifiable
reliance in the marketplace and actual harmas a result of
t hat conduct.

Now, with respect to whether that individual,
who can then recover the danmage actually suffered, can go
on and then seek sone sort of institutional injunctive or

equitable relief, the courts over the years, over hundreds
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of years have devel oped circunstances under which the
remedy in the injunctive suit, or in the equitable action,
has to be tailored to the actual harm suffered by the

i ndi vi dual .

QUESTI ON:  General O son, you're saying that
schemes ot her than the one California adopted would
probably make much nore sense and be nore val uable for
produci ng speech, but what -- what principle is it that
you rely on to say that California' s schenme is bad, just
because there m ght be others that would be nmuch nore
favorable to the market of speech?

GENERAL OLSON: Qur principle, Chief Justice
Rehnqui st, is that the governnental power to regul ate
speech in the marketplace, which is constrained by the
First Amendnent, has been transferred to private citizens
wi t hout the normal constraints that -- that --

QUESTION:  Well, what is your best authority so
far as a case fromour Court for that proposition?

GENERAL OLSON:  Well, one of the --

QUESTI ON: Can you answer the question?

GENERAL OLSON:  The -- well, | think that | have
to start with the Gertz case, in which the -- the Suprene
Court said in the context of a libel suit there is a
governnental interest in protecting individuals from

actual injury suffered, but the Court went on in Gertz to
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say, but that's the limt of the --

QUESTI ON: But when you can pair one share of

stock, go into court and say, | -- | want a class action,
|"mgoing to pursue this securities suit, it's -- it's --
it goes back to the question Justice Breyer asked. | buy
one pair of Ni ke shoes, | conme and say, okay, |I'ma

customer and I want to sue on behalf of all customers
simlarly situated. It seens to nme that your solution, if
it allows room for that, doesn't really get to the

pr obl em

GENERAL OLSON: Well, we believe it does,
Justice G nsburg. Those kind of suits, persons who bought
one share who were msled in the marketpl ace, or one pair
of shoes who had received m sl eading informati on, has been
actually suffered, elimnates the idea that governnental
power is being transferred to people in gross, that the
license to be Governnent, to regul ate speech, is just
turned | oose to everyone. These are traditional notions
of who gets into court and under what circunstances.

Act - -

QUESTI ON:  General O son, let -- let nme just ask
you the procedural question, because | found that your
argument was very well laid out, but I did not see that
t hat position was taken, and ny major concern was that the

California official who should speak to this question is
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not before us, wasn't in this case as far as | know, the
Attorney General of California.
GENERAL OLSON: Let nme answer it this way. This
Court has said in Yee versus Escondido that if the |egal
argument is enbraced within the question actually properly
raised, the litigants can make that argunent. It also
di scussed that sanme issue in the Lebron case. This --
QUESTION:  Aren't you notified if there's a --
if there's a question of the constitutionality of a
statute passed by Congress so that you will have the

opportunity to come in and tell the Court what your view

is?

GENERAL OLSON: That is a requirenment, and it's
addressed in the appendix in -- in the reply brief and in
the appendix to the reply brief filed on behalf of -- of

Ni ke, but it's also inportant to recognize that this
specific point is raised in the -- in the cert petition
itself. On pages 27 and 28 N ke said, nmade the point,
other features of the California liability scream --
schenme aggravate the chilling effect, and then goes on to
el aborate on that point by saying, it invests every single
California resident with the power of a Private Attorney
General, so --

QUESTI ON: But that doesn't show that it was

rai sed and deci ded bel ow.
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GENERAL OLSON: That's -- that's correct,

Justice G nsburg, but -- and -- and M. Tribe says that it
was raised to a certain extent below. | can't answer that
gquestion. | can say it was enbraced within the question

presented, it was raised in the cert petition, it is a --
it is an antecedent question for deciding the First
Amendnent issue in this case, and it is -- it is an issue
that California courts have been dealing with for many
years.

For many, many years the California courts have
t al ked about and consi dered whether this any person
provision is proper. Let me -- 1 -- |I've --

QUESTI ON: Thank you, General O son.

GENERAL OLSON: Thank you.

QUESTION: M. Hoeber, we'll hear from you.

ORAL ARGUMENT OF PAUL R. HOEBER
ON BEHALF OF THE RESPONDENT

MR. HOEBER: Thank you, M. Chief Justice, my
it please the Court:

|"mgoing to start with the jurisdictional
i ssues, and the first point, and M. Kasky never bought
any Ni kes. He never bought any. | suppose now he never
will. He didn't buy any Ni kes, he had no standi ng under
Article Ill. As the plaintiff in this case there was no

case or controversy. |If it had been brought in Federal
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court it would have been di sm ssed.

Now, in these circunstances this Court says --
it said in ASARCO the court can still take jurisdiction,
but in ASARCO, the State court judgnent there established
liability and left only questions of what the type of
remedy m ght be.

Here, the State court decision by the California
Suprenme Court effectively overruled N ke's denurrer and
remanded the case for litigation and trial. That is not
cl ose to ASARCO. Ni ke would have to admt that the
statements were fal se to get anywhere near the judgnment in
ASARCO, so the first point on ASARCO is, it doesn't even
apply.

The Court would have to extend ASARCO to even
consi der the next question, which would be, if the Court
did that, whether Ni ke, which, of course has the burden of
proof, has established that because of this decision it
will suffer or has suffered an Article Ill injury.

QUESTI ON: ASARCO, where it's clained is, it's
under the fourth exception listed i n ASARCO

MR. HOEBER: No, that's -- excuse ne, Justice
Breyer. That's -- that's Cox.

QUESTION: Oh, Cox. It's under the fourth Cox,
' m sorry.

MR. HOEBER: VWhich | will get to in just --
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QUESTION:  Sorry. Sorry.

MR. HOEBER: But Ni ke has the burden under

ASARCO to show that it -- if the Court gets to it, that it
has Article Ill standing, and I'Il direct the Court's
attention to the reply brief, page 6, and the only -- only

factor that Ni ke points to to showthat it has Article |11
standing is, and | quote, the certain injury Ni ke
confronts fromhaving to defend its speech in this
litigation, and I wll say that | do not believe that the
process of litigation counts, or qualifies, or is
sufficient to establish Article 11l standing. If it

were --

QUESTION:  You can't think of any civil schene
which is, on its face, so burdensome that it chills
speech? You can't think of anything?

MR. HOEBER: The -- the scheme -- the schene
woul d be, Your Honor, perhaps -- no doubt, but the process
of litigation. MWhat I'mthinking of is in ASARCO, if the
process of litigation itself were enough to establish
Article 11l standing, then the | essees would have had
standing fromthe noment they put it in the case --

QUESTION:  Well, but here the argunent is, the
process of litigation is what causes the substantive
injury --

VMR. HOEBER: Well, I think that -- that --
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QUESTION: -- to a First Amendnent right, which
is clearly something you have Article Ill standing to

assert.

MR. HOEBER: The -- but -- but going through the

process of litigation, if it were a crimnal case, the
arrest and the prosecution and the ultimate, possible
conviction, but sinply going through the litigation does
not di stinguish --

QUESTION: Well, that's the question on the
merits. They say it does.

MR. HOEBER: The question on the nerits being
the chilling effect of the California scheme --

QUESTION: Inmagine it was New York Tinmes --

MR. HOEBER: -- not the -- not the litigation
its -- not the process of litigation itself.

QUESTI ON:  Well, suppose it was, the defendant
was the New York Times. Suppose it was a newspaper,
mean, you know, and sonebody's trying to stop them from
printing an article, couldn't they get here under --
under simlar circunstances?

MR. HOEBER: Under ASARCO

QUESTION: Yes, | nean --

MR. HOEBER: Under --

QUESTION: | don't know if literally it's

ASARCO, but what we have is a -- is a plausible claimthat
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speech of an inportant political nature is being stopped.

Now, that's their claim Now, | -- | would have thought
there's a way to get the case here, and -- and why -- |
mean - -

MR. HOEBER: Well -- well, what |'m saying is,
that may -- that may well be true, and it may well be true
that -- that a schene can -- can stifle speech and

establish harm but the -- the sinple process of
litigation, responding to discovery and going through the
litigation is not what is stifling the speech. It's --

QUESTION: Well, that's one of the issues in the
case.

MR. HOEBER: Well, all right, then I'Il nove to
my second jurisdictional point, because | want to make
sure it comes out, and this is under Cox, and that is,
there is no final judgnent because this is a -- in a
traditional sense because this is the overruling of a
demurrer, but the fourth exception set forth in Cox
provides a way that this Court can hear a case in this
circunstance, but one of the conditions, necessary
conditions is that were this Court to hear the case and
reverse, that would put an end to the -- to the -- to the
litigation, at least to the relevant cause of action.

Here, because it's a -- it's a denurrer, and the

question is the sufficiency of the conplaint against the
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demurrer, Ni ke has to show that plaintiff could not anmend
the conplaint in response to, or respondent could not
amend the conplaint in response to the -- whatever defect
m ght be --

QUESTI ON: Well --

QUESTION: | don't see that --
QUESTION: -- that's what the internediate court
of appeals said in California. | would think that's

pretty good authority.

MR. HOEBER: \What the court of appeals said in
California was that we could not anend the conplaint, or
the facts in the -- in the conplaint could not be anended
to all ege noncomrerci al speech, noncomrerci al speech, and
that's true.

We don't claimthat we would all ege
noncommer ci al speech. For one thing, the statute only
covers comerci al speech, and it's a red herring in that
sense, where under us -- that we would | ose the course of
action and we couldn't proceed, so yes, the court of
appeal did finish by saying, we don't see any reasonable
possibility that the conplaint can be anended to all ege
noncommer ci al speech, so that --

QUESTION:  Okay, but let's -- let's assune it
could be anended in sonme way. The denurrer is to the

conplaint as it is, and if we accept their position, then
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you cannot go forward with the conplaint as it is. You
woul d have to nodify your |awsuit by amendnent or bring a
new one, and why isn't that sufficient for -- for the
fourth Cox exception?

MR. HOEBER: Well, it would -- the conplaint as
it is would not be sufficient, but what Cox says is, for
the -- for the fourth exception, that the court's ruling
of reversal nust be preclusive of further litigation on
t he cause of action, so we gave the exanple --

QUESTION: Well, the cause of action as pl eaded.
| mean, not a cause of action that you m ght have pl eaded,
or a different one that you m ght bring.

MR. HOEBER: Well, it would be the cause -- the
cause of action would remain as pleaded. |If the court --
if the court were to -- to say -- and we gave the exanple
of negligence -- the court were to say strict liability
iIs -- is unconstitutional, you nust have a -- sonething
nore than strict liability, you nust have negligence, the

cause of action would remain the sane as --

QUESTION: Well, I think we're --
MR. HOEBER: -- as in libel cases --
QUESTION: | think we're playing with words.

You sinply could not go forward on the cause of action as
you stated that cause of action in your pleadings. You

woul d have to conme forward with a cause of action which is
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in sone respect different in order --
MR. HOEBER: It would be nore burdensone.
QUESTION: -- in order to neet the
constitutional objection, and if that is the case, why
isn't it sufficient under Cox IV that you could not
proceed in the -- in the suit as you have pleaded it and
brought it?

MR. HOEBER: Well, we're certainly not going to

argue about words, and what -- that is certainly correct,
that if -- as pleaded, and -- and we pl eaded under the
statute it's a -- it's strict liability, and if the Court

were to say, you nust have negligence, we would anend the
conplaint to allege negligence, so it is certainly correct
t hat as pl eaded we woul d not be proceeding on an

as- pl eaded. We woul d anmend the conpl aint.

What | -- what I'msaying is that as |
under st and the Cox exception, the point of it is that the
Court is saying that we will only take a case under
Cox IV, and we know that if we reverse, the case is over
on that -- on that cause of action, not the technicality
of the pleading so nuch, but the reality of it, and if we
can anmend the conplain to allege the additional elenent,
it's really the sane -- it is the same cause of action.
It's just nore burdensone.

QUESTI ON:  What you're saying is, is that Cox
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category has real teeth in it, and that you just can't --
you have to show that it's really going to be over.

MR. HOEBER: Yes. MW -- yes, | --

QUESTI ON: But one aspect of it is that the
demurrer was granted without |eave to repeat, as |
understand it, was disnissed with prejudice.

MR. HOEBER: Yes. In -- in San Francisco
Superior Court, the trial court, the judge granted the
demurrer wthout |eave to anmend. Under California | aw --
and | should say, California law is not the Federal Rules
of Civil Procedure.

California law is the field code, the updated
field code, but it goes back to 1872, in fact to 1850, so
under California |law, when the -- when the trial judge
granted the denurrer without |eave to amend, we were
entitled to, and we did appeal w thout seeking | eave to
amend, and -- and under California law, and I -- |'ll say
this in response to the statenment on page 4 of the reply
brief that he makes no -- excuse ne, that his abandonnent
of the clainmed right to anend, we did not abandon.
Respondent did not abandon any clainmed right to anend.

Under California law, we are entitled to amend.
We didn't abandon it. |I'mnot sure how -- how we could
abandon it. W felt we were right on the [aw, and we

appealed fromthe -- fromthe superior court to the court

33

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N oo o b~ w N P

e S S e e e
o o0 A W N B O

17
18
19
20
21
22
23
24
25

of appeal. The court of appeal ruled against us and said,
as | noted earlier, we don't see a possibility of

amended -- anmending it to nonconmmercial speech, which we
agree with.

We appealed to the California Supreme Court
because we felt we were right on the law, and the
California Suprenme Court agreed with us. If -- if the
California Suprenme Court had said, you're wong on the
| aw, you've got to prove negligence, maybe the California
Suprene Court would have done that. W would have then
amended the conplaint and proved negligence.

QUESTION:  You're not going to be able to anend
the conplaint in respect to at | east one argunment, which |
think is a substantial argunent, and that's the argument
that this particular statenent, whether nmade to the
directors of the marketing, or whoever made it, is a
statenent that plays a role in a public debate about what
ki nd of society we wish to live in, and it's | ooking
towards action of a |legislative sort, an admnistrative
sort, or possibly an interdependent individual sort, |ike
a boycott, and that being a statenment that plays that kind
of role in a public debate, it is entitled to the highest
protection regardl ess of the forumit appeared in, so
Cal i fornia cannot proceed.

Now, in respect to that kind of an argunent,
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what's your reply?
MR. HOEBER® MWy -- ny reply is, number 1, if --

if this Court were to say the case is barred, of course we

couldn't amend. We could not anend, but -- so -- I'm
not -- | don't nmean --

QUESTION: I'mreally trying to get you to the
merits.

MR. HOEBER: Yes, | -- I'mgoing to -- |'m about
to nove to the nerits. |I'm-- so yes, there are
certain -- certainly circunstances we coul d not anmend.

Now, on the nerits, and in direct response to --
to your question, that's not this conplaint. That is not
this conplaint. Mybe there's a |lot of statenents in
Ni ke's briefs that suggest that's this case, and that's
this conplaint, but the record before this Court is in
t hat conplaint, and it's nowhere el se.

QUESTION:  No, well, they say -- they're saying
don't look at -- look at the statenment. |It's the
statenent we're tal king about, and | ook at all their
exanpl es, and the statenment that Ni ke gave is
characteri zed, according to them as | characterized it,
so they say, we don't care what it says in the conplaint.
The conpl ai nt apparently would |ike us, sonething bad to
happen to us as a result of having made this statenent.

That's enough for us. The First Amendnment protects us
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fromthat bad thing.

MR. HOEBER: Yes, and -- and --

QUESTI ON: And why doesn't it?

MR. HOEBER: And it doesn't because the
statenents alleged in the conplaint are specific, factual
representations that say, we make our products in
conpliance with the laws of -- of the country of
manuf acture with respect to wages and overtine, with
respect to health and safety, with respect to
envi ronnmental standards, we pay our workers twi ce the
m ni mum wage -- they are specific factual statenents of
that kind. They are not statenments that go beyond that,
that tal k about gl obalization --

QUESTION: How is your client hurt by that?

MR. HOEBER: My client is here as -- as a
Private Attorney General under the California provisions
aut hori zing --

QUESTION: So he's -- so he's not hurt by it --

MR. HOEBER: So he is not hurt by it. He has,

as | said, no Article Ill standing. He -- he is not hurt
by it. He is a Private Attorney General, and on the
Private Attorney General point, I will -- 1 will say this,
on -- we said in our brief that it was not raised.

QUESTION: If he's not hurt by that, howis

anybody in California hurt by that?
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MR. HOEBER: Everybody in California wll be
hurt by it, or is hurt by it in exactly the sane way that,
under this conplaint as it would be if it had been brought
by the California Attorney General or by the Federal Trade
Conmi ssi on.

The California statute, apart fromthe Private
Attorney General provision, which is admttedly unusual,
maybe uni que, but apart fromthe Private Attorney Ceneral
provision, the California statute is essentially the sanme
as the Federal Trade Comm ssion Act. Section 5 of the
Federal Trade Conm ssion Act and the California statute
have the same standard of liability, which is likely to
m sl ead, or |likely to deceive.

The Solicitor General's brief sets out the --

t he standards on the Federal section 5. They're
essentially the sane, a claimthat is likely to m sl ead
people, that's material, and so under section 5 under the
California statute it is not required that -- that the
plaintiff conme in and prove actual deception, actual
injury, actual harm so it's -- it's precisely the sane
under either schene.

QUESTION: May | -- may | interrupt to go back
to your article, your final judgnment argunent for just a
monent with respect to this? Supposing that we should

hold that in a case |ike this, where you don't have
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Article 111 standing, that the case may not go forward

unl ess the plaintiff can neet the New York Tines standard,
prove actual malice and gross negligence and all the rest,
but it could theoretically go forward if those allegations
wer e nade.

My question is, is it your understanding, as a
matter of California |law and as a matter of the history of
this case, that you would have the right to -- to file an
amendnent to your conplaint maki ng those all egations?

MR. HOEBER: Absolutely. Absolutely.

QUESTION: Well, then, if that's true, is it
clear the case is not final, the judgnent of law is not
final?

MR. HOEBER: Well, on the -- on the sanme grounds
| said before, we -- if the court were to add an --

QUESTION: It would be only if we were to hold
that no matter what you all ege, New York Tinmes or anything
el se, these statements are constitutionally immune from
criticismin a proceeding of this kind. Only in that case
woul d the case really be final, if we held that.

MR. HOEBER: Well, the case would certainly be
final if the Court held that.

QUESTI ON:  Yes.

MR. HOEBER: We would not be able to anmend the

case.
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QUESTI ON:  Yes.

MR. HOEBER: It would be over

On the Private Attorney General, because it is
an unusual provision, I will only say this on -- on the
guestion whether it was raised below. That's an easy --
we said in our brief it was not raised below That is an
easy matter to settle. N ke filed the brief. They filed
the brief in the California Suprene Court. It's their --

QUESTION: Well, what -- what if it weren't
rai sed below. | nean, if a basic First Amendnent
challenge to the statute is raised below, | nmean, if you
| ose in the Suprene Court of California you're certainly
not just going to repeat exactly the same argunents.
You're going to think up sone new ones.

MR. HOEBER: Well --

(Laughter.)

MR. HOEBER: | will only say as a matter of fact
it was not raised below. The California Supreme Court did
not address it. It's not even in the cert petition. You
can | ook at pages 8, 9, and 19 to 23, and they've got a
different argunent. It's not there. That's the fact.

The upshot of not raising it below, |'massum ng
the Court doesn't address argunents that were not
rai sed bel ow.

QUESTION: Well, the Escondi do case says there's
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sone | atitude there.

MR. HOEBER: And | -- and | -- I'"maware there's
| atitude, and there's -- there's latitude as to what's an
argunent and what's a claim but this is a very specific
argunment that the Private Attorney General provision is
unconsti tutional .

QUESTION: Is it -- is it correct that in the
court below they did raise the point that, in fact, there
was no harm here, and one of the defects of the procedure
was that no one, either suing, or no one of the class on
behal f of whom suit was brought had or was all eged to have
had suffered any injury? That was in their argunent,
wasn't it?

MR. HOEBER: Not that | recalli. | don't recal
t hat argunent. The --

QUESTION: If it was, would that be enough?

MR. HOEBER: Well, it -- it certainly would not
raise in my mnd an attack on the Private Attorney Ceneral
provi sion, but | nean, the Private Attorney General
provision is a well-known and well -- and well -understood
provi sion that stands out, and to -- to attack it, | think
you have to nmention it.

QUESTION:. Well, | nmean, if -- the -- the
argunment is not nerely that there is sonmething magically

wong with a Private Attorney General. The argunent is
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that what's wwrong with a Private Attorney General is that
wi t hout public accountability, the Attorney General can
sue without, in effect, showing any harm so whether you
use the termor not, that's the guts of the argunment, and
if they raise the guts below, isn't that enough to -- to
get theminto court?

MR. HOEBER: |If they raised the guts below, it
woul d be enough.

QUESTI ON:  Yes.

MR. HOEBER: | -- | guess | would say they
didn't raise the guts bel ow

QUESTI ON:  Ckay.

MR. HOEBER: But if they did, yes, | --

QUESTION: | would think out in California if a
litigant is challenging a statute as unconstitutional in
every instance, that you cannot have such an institution
of a Private Attorney CGeneral, doesn't the Attorney
General weigh in on those cases?

MR. HOEBER: Yes. The Attorney -- the Attorney
General in California under this statute, and it's not
just for the Private Attorney General, but under the --
the false advertising and -- and unfair conpetition
statute, any time a -- a case gets on appeal the Attorney
Ceneral gets served with the briefs, so when we appeal ed

in the first instance we served the Attorney General wth
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our briefs, and we -- in the court of appeal and again in
the California Supreme Court, and the Attorney General
came in and filed an amcus brief in the California
Suprene Court on our behalf, which of course only rel ated
to the merits, the comrercial speech issue, which was the
issue we were litigating.

QUESTION:  Not on the issue of whether you could

have --

MR. HOEBER: No.

QUESTION: -- this kind of animal.

MR. HOEBER: No. No. No.

| want to draw the Court's attention to -- to
footnote 3 in the reply brief. | think this may clarify
some matters, and -- and in particular the phrase in -- in

footnote 3 that says, public agencies.

QUESTI ON: What page is that on?

MR. HOEBER: |I'msorry, it's page 3, footnote 3,
and the reference to public agencies.

The argunent that -- that the Private Attorney
General provision is unconstitutional because we don't
have any injury, and allege no injury, and it's -- and
it's unconstitutional, the result of that argunent is that
respondent is an inproper plaintiff, is just -- doesn't --
doesn't neet constitutional requirenents as an inproper

plaintiff.
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If the Court were to hold that, then there are
no further issues for this Court, and that is why I
direct -- | focus on footnote 3, because in footnote 3, as
| -- as | read it, Nike is saying that even if the Court
hol ds that the Private Attorney General provision is
unconstitutional because the plaintiff has no injury,
nevert hel ess the Court should go on because there will be
future lawsuits filed by public agencies, and the Court
should go on to inpose a scienter requirenent of
del i berate or reckl ess fal sehood.

And | want to say that those public agencies,
whi ch is another word for |aw enforcenent, which would be
California Attorney Ceneral, the district attorneys, and

not only California, other States and the FTC, they are

not before the Court. Those parties are not before the
Court. | don't think we can represent those parties.
If -- if respondent is an inproper plaintiff, there aren't

any further issues, and we can't --

QUESTION: Can | --

QUESTION: Well, you try to have it both ways.
You say, well I'mhere because I'ma Private Attorney
CGeneral, but I -- | can't really try this case as well as
an Attorney General could.

MR. HOEBER: Well, no -- no --

QUESTI ON:  That seens to nme quite inconsistent.
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MR. HOEBER: Well, | don't want to say that,

Your Honor. | want to say that -- that if we turn to the
merits of this case and -- and get away fromthe Private
Attorney General, if the Private Attorney General is
constitutional, then respondent is in the same shoes as

t he Federal Trade Conm ssion or the California Attorney
CGeneral, and that as far as the nmerits, go there is no

di fference.

| said earlier that the California statute,
statutory schene is the sanme as section 5.

QUESTION:  Well, | accept that. | want to get
you just back once nore if | can, and you may have not hing
to add, but | -- suppose we have to get to what | find in
this case personally the hardest question, | think that
t he Federal Trade Conm ssion certainly has the right to
regul ate unfair, deceptive advertising, particularly on
matters of -- of, that you're trying to sell the product,

i ncludi ng those having to do with, say, the environnment.

| also think that the First Amendnment is
designed to protect all participants in a public debate,
and public debates, contrary, in my mnd, to what you said
before, are nade up of factual statements, primarily, so
once you tie a party's hands behind his back in respect to
facts, you've silenced him

Now, if all parties should participate equally
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under the First Amendnent, and al so you should be able to
have regul ati on by the FTC of deceptive advertising, how
do | draw that |ine?

MR. HOEBER: Well, in this case, the reason |
say -- and I'"'mnot trying to carve out facts as different
from necessarily different fromanything else. The facts
here were representations about the conditions under which
t he product was made.

QUESTI ON: | know, and | think --

MR. HOEBER: All right. Now, those --

QUESTI ON: Now, but that's not going to help ne.

MR. HOEBER: |'m sorry.

QUESTION: What I'mreally looking for is help
in witing a hypothetical opinion. | have to wite a
standard, or a rule, or a statenent, and | know t hat
30 briefs here, which are excellent, have tried to get at
that, but I"'mstill in nmy mnd uncertain about, say, your
view or the others on what that sentence should say,
trying to distinguish the ones fromthe others.

MR. HOEBER: Well, this case, and | -- and I'|
start with a focus here, the -- the debate in this case
that's in the conmplaint, and the only debate that's in the
conplaint, is the debate over what, in fact, was going on
in the shoe factories, what in fact, were the conditions.

That was the debate.
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Now, that debate is not the same as a public
debate about a larger public issue. It is a debate about
this conmpany's actual practices.

QUESTION: But is -- is it different for First
Amendnent purposes?

MR. HOEBER: Well, | think -- | think it has to
be, Your Honor, because the -- the conpany is making
representations to consuners about its own practices for
t he purpose of convincing those consunmers that they should
buy the conpany's products, so it is commercial speech in
t hat sense.

QUESTION:  VWhereas if it --

MR. HOEBER: It is not -- it is not a --

QUESTI ON:  \Whereas if it were about
gl obal i zati on and what is happening in these countries it
woul d be different for First Amendnent purposes?

MR. HOEBER: Yes. It would not be about the
conpany's -- this -- these statenents are about the
conpany's products, the conditions under which the
products are made.

QUESTI ON:  What difference would that nmake?
| -- | really haven't been clear on what difference it
makes whether it's comercial or noncommercial. So |ong
as it's false, and so long as it m sl eads sonebody --

VMR. HOEBER: Well, the Court has said that if it
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QUESTI ON:  Yes.

MR. HOEBER: -- that if it is commercial speech
and it's false or msleading, it's not protected by the
First Amendnment. | -- | --

QUESTI ON:  Yes.

MR. HOEBER: It's also true that false factua
statenents have no constitutional --

QUESTION:  No, but | nean, even if it's not
commerci al speech, if sonebody m sleads ne, to ny
detriment, with a false statenent, | wouldn't have a cause
of action?

MR. HOEBER: Yes, you would have a cause of
action. You would certainly have a cause of action,
and -- and if | sold you a watch and told you it was made
in the United States and you relied on that and bought it
fromme and | lied, or -- or even if | innocently told you

that, you could rescind the transacti on.

QUESTION: Is -- is the only way | can rely to
my detriment is if -- if it is commercial speech? | nean,
it seens to ne if | rely on a -- on a statenment that --

that the person expects ne to rely on, and | do so, and it
harms ne, | have a cause of action. | -- does it really
matter --

MR. HOEBER: | -- - -
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QUESTION: -- whether it's comercial or
nonconmmer ci al speech?

MR. HOEBER: | suspect it does not, for a -- for
a cause of action alleging reliance to nmy detrinment and --

QUESTION: Can you think of any case that this
Court has decided in which the outcome has depended on
whet her or not the speech was commercial, other than the
case the California Suprene Court decided?

MR. HOEBER: There -- there is a paucity of
authority fromthis Court that was --

QUESTION: | wonder if there's any at all.

(Laughter.)

MR. HOEBER: -- directly on point.

QUESTI ON:  Yes.

MR. HOEBER: No.

The case that -- that was nost inportant, and
this mybe gets back to Justice Breyer's point, for our
pur poses woul d be the Egg Conm ssion case -- the Egg
Conmmi ssi on case, the National Conm ssion on Egg Nutrition,
because there was a product and there were attacks on the
product saying it caused -- that the chol esterol was bad,
and this is 25 years ago, and it was new, and -- and the
Federal Trade -- and the egg industry fought back and said
no, eggs -- eggs are helpful in nutrition, and -- and they

don't harm so that was a case where you had a dispute, or
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a debate about the product.

QUESTI ON:  Yes, but where | amreally is, | -- |
think it's possible to | ook at the commerci al speech cases
as creating a doctrine with an exception, and it's the
unfair advertising that falls outside the doctrine, so al
we know is, we're back to square 1 as far as the
commerci al speech doctrine is concerned, so let's face it
as if there were no such doctrine and try to figure out
how under the First Anendnent we get proper standards.

MR. HOEBER: Well --

QUESTION:  And that -- and that's what |'m
trying to figure out.

MR. HOEBER: Well, | -- yes. If -- if the Court
wants to do that in this case, on this record --

QUESTION: | nmean, | don't know if we want to do
it or not doit. I'mtrying to figure out what -- howto
go about it if | ended up thinking we should go about it.

(Laughter.)

MR. HOEBER: Then -- then ny suggestion is that
this case alleges specific representations about a -- a
conpany's products, nanmely the conditions under which they
were nmade. Consuners rely on those representations. The
Solicitor General agrees with that. They rely on those
representations, and they rely on themin nmaking deci sions

as to whether or not to buy the conpany's products.
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When conpani es nake representati ons about their
products with the purpose of consuners relying on those
representations, and consunmers do rely on those
representations, it violates section 5 of the Federal
Trade Conm ssion Act, it violates the California statute,
and it ought to be subject to regulation.

QUESTION:  Well, just becomes sonething
violates -- you're suggesting that if it -- if it's
contrary to section 5 of the Federal Trade Conm ssion Act,
surely it nmust be constitutional, but I'm not sure -- |
don't know that we've ever said that everything in the
Federal Trade Conm ssion Act is constitutional.

MR. HOEBER: No, |'m sure the Court has not said
that, and I -- and I'm-- and | --

QUESTION: Let's --

QUESTI ON: Go on.

QUESTION: Let's assune a -- a |law that --
that -- | -- | guess that -- that there were, that -- that
requi res advertising on radio or television to be
supported, that you -- you cannot make the clai munless
the claimis supported, all right, and the burden is on

you to have the support before you can even nmake it, and

it's a violation, even -- even if it happens to be true,
if -- if you have not done the studies that show that this
little pill does this thing or -- or another, you cannot

55

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N oo o b~ w N P

e S S e e e
o o0 A W N B O

17
18
19
20
21
22
23
24
25

make the statenent.

Now, | suppose we would allow that in -- in
advertising, wouldn't we? But would we allow such a --
such a precondition to -- to speech in -- in a
nonconmerci al area?

MR. HOEBER: |'m sure -- | suspect not.

QUESTION: So there is a difference between what
we're willing to do with comrerci al speech and
noncommer ci al speech, but why -- why wouldn't we Iimt it,

l[imt the term comercial speech in that context to

advertising, to really -- and -- and sonme of our cases
speak that way. It has to be the context of the offering
of a -- of a transaction, the offering of a deal.

So that if you have sone general, you know,
advertising on television, we're a -- we're a -- an
environnental |y concerned conpany, it doesn't fall within
commercial speech. [It's only if it's in connection -- you
know, on the -- on the |abel it says, buy this because, or
you know, it's a pitch to sell the product.

Isn't that a line that it's feasible to draw,
and why isn't that a sensible |ine?

MR. HOEBER: Well, it nmay be feasible to draw
| -- | imagine it would be difficult to draw, and | think
that's why the Federal Trade Conm ssion says adverti sing,

product | abels, other pronotions and nmarketing material,
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because it in many instances is not easy to draw --

QUESTION: Well, the California Supreme Court
defi ned comrerci al speech as speech when a person is
engaged in commerce. Just generally, is that their basis?

MR. HOEBER: ©Ch, | think the California Suprenme
Court was trying to spell out what it -- what it --

QUESTION: Do you defend the California Suprene
Court's --

MR. HOEBER: Well --

QUESTION: -- definition?

MR. HOEBER: We don't need to go as far as the
California Supreme Court may have gone, in particular with
its definition of product references, because |I think the
California Suprenme Court was concerned about so-called
i mage advertising and the possible ways conpani es pronote
t henmsel ves apart fromthis particul ar product.

QUESTION: Well, if it -- if this case -- if we
reach the nerits, and if we have to address it, we're
going to have to know what commercial speech is, |
suppose.

MR. HOEBER: Yes.

QUESTION: And we're going to have to | ook at
California's definition.

MR. HOEBER: Yes.

QUESTION:  And | just wondered if you supported
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t hat .

MR. HOEBER: Well, we support it, but we don't
have to go as far, because in this -- because we have
representations about the product, the -- the
ci rcunst ances under which the product was made.

We certainly agree that --

QUESTI ON: None of this speech was adverti sing
in the true sense of that term was it?

MR. HOEBER: Well, if the true sense neans
advertising format, no, these were not in advertising
format, but for exanple, the -- the -- one of the exhibits
is the -- is a priner, a 30-page prinmer, which |ooks for
all the world |like the kind of pronotional brochures and
mar keting material that's handed out by |ots of conpanies.

Now, it's not an advertisenent on television,
and -- and that line may be feasible to draw, or it may --
may have fuzzy edges, but it's going to | eave out a |lot of
pronmotions and a | ot of communications that consunmers rely
on.

QUESTION:  Yes. It's not a perfect world.

MR. HOEBER: No. No.

(Laughter.)

QUESTION: But it's worse -- it's worse,
actually, because | think your case, the truth of the

matter is, | think it's both. You know, it's both.
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They're both trying to sell their product and they're
trying to make a statenent that's relevant to a public
debat e.

MR. HOEBER: Maybe the --

QUESTION:  And so what do we do if we're draw ng
this standard, and there's a wi de range of things that
quite honestly fall into both?

MR. HOEBER: Well, ny -- ny position is that
it's -- consuner protectionis --

QUESTION:  Trunps the First Amendnent?

MR. HOEBER: Not that it trunps the First

Amendnent - -

QUESTI ON:  Yes.

MR. HOEBER: -- but -- but the hypothetical is,
it's both.

QUESTION:  Yes, that's right.

MR. HOEBER: And -- and if it were just the --
if it was -- if it was -- conpanies -- the Court has said

t hat conpani es have the right, or speakers have the right
to coment directly on public issues, and -- and if you
comment directly on a public issue and discuss the public
i ssue, you are certainly protected.

QUESTION: If it's very difficult to define
commerci al speech, then isn't it true that under this

scheme conpanies are chilled in speaking?
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MR. HOEBER: Well, they -- they may be chilled

in speaking if -- because of the difficulty in defining
comerci al speech, and that presumably will chill false
statements as well, since the -- the statute and the

regul ation only applies to fal se and m sl eadi ng speech,

and -- and | think that to the extent the -- the
definitionis -- is unclear, it may -- | don't know that
for a fact, but it's -- it's plausible.

QUESTION: Are -- are there cases where we've
uphel d statutes that are chilling of speech?

MR. HOEBER: Oh yes. Yes, there are.

QUESTI ON: What are they?

(Laughter.)

MR. HOEBER: Well --

QUESTION: We haven't said that they're chilling
of speech.

(Laughter.)

MR. HOEBER: | think you caught nme there, Your
Honor .

On -- back to -- to Justice Breyer's question
| don't think anybody woul d say defining comrercial speech
is easy, but in this case, where we allege that -- where
the conplaint alleges that the conpany made fact ual
representations about its -- the circunstances under which

its products are made, with the purpose of persuading
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consuners to buy the product, and we know that consuners
want that information and rely on that information, that
should fit within any reasonable definition of comerci al
speech. If --

QUESTION: Are you saying that you can't
di stingui sh what you are targeting from say, a |abel that
says, nmde by disabl ed veterans, when it wasn't? You --

you put themin the sane category?

MR. HOEBER: | put that in the comercial speech
cat egory.

QUESTI ON: Thank you, M. Hoeber.

MR. HOEBER: Thank you, Your Honor.

QUESTION: M. Tribe, you have 3 m nutes
remai ni ng.

REBUTTAL ARGUMENT OF LAURENCE H. TRI BE
ON BEHALF OF THE PETI TI ONERS

MR. TRIBE: Thank you, M. Chief Justice.

Let nme just deal with a couple of technical
things first. The Attorney General of California was
notified below. He filed a brief. 1t's not required in
California that all of the argunments be rehearsed before
him and nost inportantly the California Supreme Court
passed on the fundanmental claimthat this schenme, applied
to public debate, violates the First Amendnent, and under

Yee v. Escondido in any event we can make a different
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argunent .

But if you | ook at the brief below the nost
telling part of it, |I think -- and it gets to the pivot of
this case -- this is at pages 30 to 31 of the California
Suprenme Court brief. It there recites that if the shoe,
as it were, were on the other foot, under California |aw
this case would go away in an instant.

The case deci ded unani nously by the Suprene
Court of California in 1984 is Epic v. Superior Court. In
that case there was an ideol ogi cal boycott of conpanies
t hat were doing business with the plaintiff. The
plaintiff was not thought to be environmentally friendly
enough. The plaintiff sued for trade |ibel, they wanted
damages, they wanted an injunction, they said it was
interference with contract. The trial court was about to
hold the trial and the Supreme Court of California, citing
Article 1, section 2 of its constitution, said, hey,
public debate, there are interests on both sides, but the
courts of California can't resolve it.

It seens to ne that what we have here, and this
goes to the question of the Private Attorney General
action, is that if there is a debate between interests of
| abor and interests of nmanagenent, the California Suprene
Court has transnogrified this old statute, which was

pretty strange to begin with but had never been used to
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stifle and silence the public debate, it's transfornmed it
into a conversation-stopper, and the power to do that is,
| think, extraordinary.

They say, maybe there will be a chill. If you
| ook at the nedia brief, the nedia are now saying that
busi nesses around the world are already afraid to
conmuni cate with us because California may get them and
t he European brief, filed by a consortiumthat controls
about $2 trillion of investnent, says that the efforts of
t he European Union to encourage transparency are being
frustrated by California saying that if you cone out and
answer these charges, as they did in the letter to the
athletic directors, you can be trapped, because you're a
busi ness, so you're trying to make noney, so it's
commerci al speech.

CHI EF JUSTI CE REHNQUI ST: Thank you, M. Tri be.
The case is submtted.

MR. TRIBE: Thank you, M. Chief Justice.

(Wher eupon, at 12:21 p.m, the case in the

above-entitled mtter was submtted.)
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